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of authority, then, must be found in the fact that the United States in establishing 
the Court of Claims and defining its jurisdiction has created for itself a wider 
range of liabilities than the Crown has in England. 

Criminal Law — Receiving Stolen Goods — Test of Guilty Knowledge. — In a 
prosecution for receiving stolen goods the defendant excepted to the following 
instruction : "By the term 'knowing' that the property was stolen is meant such 
knowledge as would put a reasonably prudent man, exercising ordinary caution, 
on his guard, and would cause such a man exercising such caution to believe 
that the property had been stolen." Held, that the instruction was erroneous, 
since the test should be, not that of a reasonably prudent man, but the state of 
mind of this particular defendant. State v. Ebbeller (1020, Mo.) 222 S. W. 396. 

The test of the instant case represents the weight of authority. A few juris- 
dictions, however, hold that the defendant's belief that the goods received were 
not stolen goods must be reasonable. State v. D'Adame (1912) 82 N. J. L. 315, 
82 Atl. 520; People v. Zimmer (1916) 174 App. Div. 470, 160 N. Y. Supp. 459. 
In many cases where one acts under a mistake of fact his belief must be reason- 
able to secure his immunity, as for example, in cases of unlawful homicide, crim- 
inal assault and battery, and bigamy. Commonwealth v. Russogulo (1919) 263 
Pa. 93, 106 Atl. 180; Lesueur v. State (1911) 176 Ind. 448, 95 N. E. 239; State v. 
Bryson (1864) 60 N. C 476; see Paxton v. Boyer (1873) 67 111. 132, 134. On the 
other hand, in a prosecution for larceny or robbery, the decision will be for the 
defendant if it appears that he took the goods under a bona fide mistake of fact 
whether reasonable or not. Commonwealth v. Stebbins (1857) 74 Mass. 492; 
State v. Wasson (1905) 126 Iowa, 320, 101 N. W. 1125. Although the cases do 
not show why this distinction exists, it is probably based on the difference in the 
relative values placed on life and property. The test of the instant case repre- 
sents, perhaps, the better one; yet, if the jury should think the defendant's belief 
unreasonable, they would be quite likely to find that he believed them to be stolen 
and thereby would usually reach the same result as if the minority test had been 
applied. 

Damages — Banks and Banking — Liability op Bank to Depositor for the 
Wrongful Dishonor of Checks. — The plaintiff mercantile firm brought this 
action against the defendant bank to recover damages on account of the bank's 
refusal to pay checks drawn by the plaintiff when sufficient funds had been 
deposited to cover the checks so drawn. On a previous appeal the court held 
that the law presumed substantial damage to a merchant or trader from the 
wrongful dishonor of his check, for which reasonable and temperate damages 
could be recovered. At the new trial the defendant produced evidence tending 
to show that the plaintiff's credit was not injured. Held, that such evidence was 
admissible only in mitigation of damages, as there was a "conclusive presump- 
tion" of substantial damages. First National Bank of Forest City v. McFall & 
Co. (1920, Ark.) 222 S. W. 40. 

"Debtor and creditor" does not adequately express the relation between the 
bank and its depositor, for the bank is under a duty to honor its depositor's checks 
up to the amount of the deposit, for failure to perform which the depositor has a 
remedy in contract or in tort. See 5 L. R. A. (N. S.) 870, note. If the action 
is brought in contract, a recovery can be had for such damages only as are, 
according to the usual course of things, the natural consequences of the breach. 
Cf. Hadley v. Baxendale (1854) 9 Exch. 341 ; (1920) 29 Yale Law Journal, 354. 
But if the action is brought in tort, the wrongdoer must answer for all the 
proximate consequences of his wrongful act, whether natural or not. I Sedgwick, 
Damages (9th ed. 1912) 262. These statements of the rules usually are thought 
to result in a broader scale of recovery in actions of tort. But it may perhaps be 
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doubted whether they are anything more than the application of the same theory 
of proximate cause to varying situations. See 1 Sedgwick, op. cit. 273-276, 
criticising Hobbs v. Ry. (1875) L. R. 10 Q. B. 111 (which limits damages against 
a carrier on the theory that the action was one of contract). There are two 
theories as to the nature of the defendant's tort. See Huffcut, Liability of a 
Bank to Maker of a Check for the Wrongful Dishonor Thereof (1902) 2 Col. 
L. Rev. 193, 196. The weight of authority seems to consider it analogous to 
slander of one in his profession. /. M. James Co. v. Bank (1900) 105 Tenn. 1, 
58 S. W. 261. A few courts look upon banks as public agencies and hold them 
liable on grounds of policy. Patterson v. Marine Bank (1889) 130 Pa. 419, 433, 
18 Atl. 632, 633. Where the depositor is a merchant or trader, the general rule is 
in accord with the principal case in granting the plaintiff substantial damages 
without proof of special damage. Rolin v. Steward ( 1854) 14 C. B. 594 ; Lorick 
v. Palmetto Bank and Trust Co. (1906) 74 S. C. 185, 54 S. E. 206, 7 Ann. 
Cas. 818, note. Where the depositor is not a merchant, there is a conflict. The 
rule seems to allow the plaintiff to recover nominal damages only unless special 
damage is proved. Bank v. Ober (1910, C. C. A. 8th) 178 Fed. 678; Bank v. 
Milvain (1884) 10 Vict. L. R. Law, 3. Many courts do not admit this distinction 
and apply to the case of the ordinary depositor the general rule applicable to 
traders. Bank v. MacKnight (1907) 29 App. D. C. 580. The amount of sub- 
stantial damages recoverable in such actions is generally termed temperate and 
reasonable. Hilton v. Banking Co. (1907) 128 Ga. 30, 57 S. E. 78. In New York 
the above rules do not apply unless the bank's act is malicious or willful. Davis 
v. Bank (1900) 50 App. Div. 210, 63 N. Y. Supp. 764; Wildenberger v. Bank 
(1919) 187 App. Div. 320, 175 N. Y. Supp. 430. The language of the courts in 
the principal case on the subject of presumptions is rather confusing, but the 
decision seems to be in accord with the weight of authority. For collection of 
authorities see (1914) 78 Cent. L. J. 97; (1915) 3 Calif. L. Rev. 487; (1912) 
21 Yale Law Journal, 619. 

Evidence — Admissibility of Evidence of Habit to Prove Contributory Neg- 
ligence. — The plaintiff's husband was killed while driving an automobile, in a 
collision with the defendant's car. An eye-witness testified as to the circum- 
stances of the accident. The defendant offered evidence that the deceased had, 
by reputation, a habit of becoming intoxicated and driving his automobile reck- 
lessly while in such condition. Held, that the deceased was guilty of contributory 
negligence, and that the evidence offered was admissible on that issue. Southern 
Traction Co. v. Kirksey (1920, Tex.) 222 S. W. 702. 

It is well settled that evidence of character is not admissible in a civil action, 
chiefly because it is of slight probative value and tends to confuse the issues. 
1 Greenleaf, Evidence (16th ed. 1899) 40 ff . ; 22 C. J. 470. Evidence of a habit 
of intoxication or of negligence sufficiently constant to be of probative value is 
difficult to distinguish from evidence of character. 1 Wigmore, Evidence (1904) 
sees. 96, 97. Evidence of a general habit of drunkenness has been held irrelevant 
on the question of contributory negligence. Great Northern Ry. v. Ennis (1916, 
C. C. A. 9th) 236 Fed. 17. But evidence of a habit of doing a particular act neg- 
ligently has been admitted. Hodges v. Hill (1913) 175 Mo. App. 441, 161 S. W. 
633; contra, M. K. & T. Ry. Co. v. Johnson (1898) 92 Tex. 380, 48 S. W. 568. 
The habit involved in the instant case is apparently on the border-line between 
the two mentioned above. It would seem to be of very slight probative value in 
determining the conduct of the deceased on this particular occasion, especially 
when direct evidence showed what that conduct was. In such circumstances evi- 
dence of habit offered to prove the absence of negligence is generally excluded. 
Zucker v. Whitridge (1912) 205 N. Y. 50, 98 N. E. 209, 41 L. R. A. (N. S.) 683, 
note. And there appears to be no reason why the same rule should not apply on 



